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STATEMENT OF ISSUES

1.  Whether the Virginia statute providing for daily recitation of the
Pledge of Allegiance in public schools, Va. Code § 22.1-202(C), facially violates
the Establishment Clause on the ground it endorses a civil religion of “God and
Country.”

Suggested answer: No

2. Whether the plaintiff alleged a cognizable claim that the Loudoun
County School Board violated the Establishment Clause through its

implementation of Va. Code § 22.1-202(C).

Suggested answer: No



STATEMENT OF THE CASE

L. Myers filed suit challenging the constitutionality of the Pledge Statute
and its implementation.

In October 2002, Plaintiff Edward Myers (“Myers”) commenced this action
by filing a complaint against the Loudoun County School Board (the “School
Board”) and Dr. Edgar B. Hatrick, the School Board’s superintendent. (J.A. 6)
Myers challenged the constitutionality of Va. Code § 22.1-202(C) (the “Pledge
Statute”), which provides for the recitation of the Pledge of Allegiance in |
Virginia’s public school f:lassrooms. Myers alleged that his ancestors were
Anabaptist Mennonites who left Europe in the 1600s because of “religious
persecution for belief in the separation of church and state.” (J.A. 7) While Myers
did not affirmatively describe his religious faith, he alleged he wished to “teach his
children his religious faith and for his children to respect his ancestor’s religious
beliefs.” (Id.) Myers alleged that the School Board has undermined his ability to
direct his children’s religious education by promoting a “God and Country
religious worldview” that is incompatible with his religious faith. (Id.) Paragraph
8 of the Complaint specifies particular actions about which Myers complains.
(J.A.7-8)

Based on these allegations, Myers claimed that (a) the Pledge Statute
facially violated the First Amendment by establishing a civil religion of “God and

Country;” (b) the School Board violated the Establishment Clause through its
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implementation of the Pledge Statute; and (c) the School Board violated the
Establishment Clause through its implementation of the Virginia statute mandating
the posting of the National Motto, 2002 Va. Acts. ch. 895. (J.A. 7, 42)

II. The district court dismissed the case.

In December 2002, the School Board moved to dismiss Dr. Hatrick from the
case and the Commonwealth moved to intervene to defend the challenged state
laws. Both the School Board and Commonwealth moved to dismiss Myers’ case
under Rule 12(b)(6) of the Federal Rules of Civil Procedure. (J.A. 10, 13, 16)

At oral argument, the district court granted the motions to intervene and to
dismiss Dr. Hatrick. (J.A. 46, 51-52) Upon questioning from the court, Mr. Myers
also acknowledged that he had “eventually gotten to the point where both of my
children are able to sit” through the Pledge recital. (J.A. 55) Counsel for the
School Board confirmed that Myers’ children had not been subject to discipline
such as remaining after school or extra homework. (J.A. 57-58)

The district court dismissed the case by order dated February 21, 2004. (J.A.
96) In its accompanying opinion, the court rejected Myers’ Establishment Clause

challenges to the Pledge Statute under the three-prong test in Lemon v. Kurtzman,

403 U.S. 602 (1971). (J.A. 62-77) The Court rejected Myers’ “as applied”

challenges under a Free Exercise Clause analysis as well. (J.A. 77-85)



Myers timely filed a notice of appeal. (J.A. 97) After the parties filed
informal briefs, the Court suggested that Myers retain counsel and established a
formal briefing schedule.

III. Myers waived various claims on appeal.

Fed. R. App. P. 28(a) provides that the argument section of an appellant’s
opening brief must contain the appellant's contentions and the reasons for them,
with citations to the authorities and parts of the record on which the appellant .
relies. See Fed. R. App. P. 28(a). Failure to comply with this rule regarding a

particular claim triggers abandonment of that claim on appeal. See Edwards v.

City of Goldsboro, 178 F.3d 231, 241 n.6 (4th Cir. 1999).

Here, Myers waived several claims in his formal brief. He expressly waived
his claim regarding the School Board’s implementation of the Virginia statute
requiring school boards to post the National Motto in schools. See Appellant’s
brief at 2. He expressly waived his claims asserted under the Free Exercise Clause,
the Due Process Clause of the Fourteenth Amendment, Title IV of the Civil Rights
Act of 1964, and 42 U.S.C. § 1983. See id. at 7. Myers only sought to appeal his
Establishment Clause challenges to the Pledge Statute. He did not develop
arguments relating to claims unrelated to the Pledge Statute -- about the presence
of the Boy Scouts of America on school premises, the School Board’s display of

the National Motto, and the School Board’s display of the American flag on school



property. See id. at 11-39. Myers therefore waived his claims relating to these

non-Pledge Statute claims. See Edwards, 178 F.3d at 241 n.6.

Myers’ challenge to the Pledge Statute is distinct from the challenges

presented in Elk Grove Unified Sch. Dist. v. Newdow, 124 S. Ct. 2301 (2004), and

in Sherman v. Community Consol. Sch. Dist. 21 of Wheeling Township, 980 F.2d

437 (7th Cir. 1992). Those cases address whether the Pledge’s reference to God
impermissibly establishes monotheism as a state-sponsored religion, to the
detriment of non-monotheistic viewpoints. Here, Myers, an avowed monotheist,
objects to the recitation of the Pledge on the ground that it endorses a state-
sponsored civil religion of “God and Country.” In this view, the Pledge amounts
to a prayer whose daily recitation coerces students to worship the civil religion.
(J.A. 7-8) Myers even goes so far as to describe teachers as ministers of the civil
religion. (J.A. 56) Although the Pledge’s reference to God is a common issue in
Newdow and this case, the case pled by Myers appears to be unique in the

Establishment Clause jurisprudence.



STATEMENT OF FACTS

Appellee Loudoun County School Board hereby incorporates by reference
the Statement of Facts in the brief of Appellee Commonwealth of Virginia. See

Fed. R. App. P. 28().



STANDARD OF REVIEW

When considering an appeal from an order dismissing a complaint under
Rule 12(b)(6), this Court accepts as true all well-pled factual allegations. The
Court does not credit a complaint's bald assertions or legal conclusions. The Court

affirms a dismissal where no relief could be granted under any set of facts that

could be proved. See GE Inv. Private Placement Partners II v. Parker, 247 F.3d
543, 548 (4th Cir. 2001). The Court may affirm a district court's order on any .

ground supported by the record. See Eisenberg v. Wachovia Bank, NA, 301 F.3d

220, 222 (4th Cir. 2002).



SUMMARY OF ARGUMENT

The principal question raised by this appeal is whether the Virginia statute
providing for daily recitation of the Pledge of Allegiance, Va. Code § 22. 1-202(C),
facially violates the Establishment Clause by establishing a civil religion of “God
and Country.” The answer is no. The Pledge is our “most routine ceremonial act

of patriotism” and a secular expression of respect for constitutional principles, not

a prayer promoting religious worship. See Newdow, 124 S. Ct. at 2323
(O’Connor, J., concurring). Even the Pledge’s reference to God serves a
“legitimate secular purpose” of solemnizing public occasions and expressing

confidence in the future. Lynch v. Donnelly, 465 U.S. 668, 693 (1984) (O’Connor,

J., concurring). The reference to God is theologically benign, and its “history,
character, and context” insulate it from constitutional offense. Newdow, 124 S. Ct.
at 2323 (O’Connor, J., concurring).

Because of the Pledge’s secular character, the Pledge Statute is fully
consistent with Lemon’s three-prong test. To withstand an Establishment Clause
challenge, (1) a statute must have a secular legislative purpose; (2) its principal or
primary effect must neither advance nor inhibit religion; and (3) it must not foster
an excessive governmental entanglement with religion. See Lemon, 403 U.S. at
612-13. Here, the Pledge Statute has the secular purpose of fostering patriotism

and respect for American civic values. Because the Pledge does not convey a



